I nteri mDeci sion #3359

In re SCFFICl, Petitioner
In Visa Petition Proceedings
A76 472 614

Desi gnated as a precedent by the Comm ssioner, June 30, 1998.
(Decided by the Associate Comm ssioner, Exam nations, June 25,
1998.)

(1) A petitioner under 8§ 203(b)(5) of the Inmm gration and
Nationality Act cannot establish the requisite investment of
capital if he lends the noney to his new conmercial enterprise.

(2) Loans obtained by a corporation, secured by assets of the
corporation, do not constitute capital invested by a petitioner.
Not only is such a loan prohibited by 8 CF. R 8§ 204.6(e), but the
petitioner and the corporation are not the same legal entity.

(3) Apetitioner's personal guarantee on a business's debt does not
transformthe business's debt into the petitioner's personal debt.

(4) A petitioner nust present clear docunentary evidence of the
source of the funds that he invests. He nust show that the funds
are his own and that they were obtained through | awful neans.

(5) Apetitioner who acquires a pre-existing business must showt hat
the i nvestment has created, or at |east has a reasonabl e prospect
of creating, 10 full-tinme positions, in addition to those existing
bef ore acquisition. The petitioner nmust, therefore, present
evi dence concerning the pre-acquisition level of enploynent.
Sinply maintaining the pre-acquisition |evel of enploynment is not
sufficient, unless the petitioner shows that the pre-existing
busi ness qualifies as a "troubl ed business."

ON BEHALF OF PETI TI ONER: LARRY J. BEHA
888 SE 3RD AVENUE
SUl TE 400
FORT LAUDERDALE FL 33316

The preference visa petition was approved by the Director, Texas
Service Center, who certified the decision to the Associate
Commi ssioner for Exam nations for review The decision of the
director will be reversed.

The petitioner seeks classification as an alien entrepreneur
pursuant to section 203(b)(5) of the Immigration and Nationality
Act, 8 U S.C. 8§ 1153(b)(5). The director determ ned that the
petitioner had adequately established that he was actively in the
process of investing the requisite amount of capital. The director
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further found that the investnent would result in full-tine
positions for not fewer than 10 qualifying enpl oyees.

In response, counsel urges the Admi nistrative Appeals Ofice to
affirmthe director's decision. He asserts that the petitioner's
i nvest ment exceeds one nillion dollars and points out that the hotel
is coomercially active. He states that the petitioner's investnent
has already created at least 10 full-tinme jobs.

Section 203(b)(5)(A) of the Act provides classification to
qualified imrgrants seeking to enter the United States for the
pur pose of engaging in a new conmercial enterprise:

(1) whi ch the alien has established,

(ii) in which such alien has invested (after the date of
the enactrment of the Immgration Act of 1990) or, is
actively in the process of investing, capital in an anount
not | ess than the anount specified in subparagraph (C, and

(iii) which will benefit the United States econony and
create full-tinme enploynent for not fewer than 10 United
States citizens or aliens lawfully admtted for pernmanent
residence or other immgrants lawfully authorized to be
enployed in the United States (other than the i nm grant and
the imm grant's spouse, sons, or daughters).

M NI MUM | NVESTMENT AMOUNT.

The petitioner indicates that the petition is based on an
i nvestnent in an existing business |located in a targeted enpl oynent
area, for which the required amount of capital invested has been
adj ust ed downwar d.

8 CF.R 8§ 204.6(e) states, in pertinent part, that:

Targeted enpl oynent area nmeans an area which, at the tine
of investnment, is a rural area or an area which has
experi enced unenpl oynment of at |east 150 percent of the
nati onal average rate.

The petitioner's conpany, Anmes Managenent, Inc., does business as
a Howard Johnson Hotel |ocated at 950 South Federal H ghway in
Stuart, Florida. The City of Stuart is in Martin County. The
petitioner has subnmitted a March 1996 letter from the Florida
Departnment of Labor and Enpl oyment Security indicating that Martin
County qualified as a rural area in 1995. In addition, the Ft.
Pierce netropolitan statistical area, which enconpassed Martin
County, experienced a sufficiently high unenploynment rate to qualify
as a targeted enpl oynent area in 1995.



I nteri mDeci sion #3359

A petitioner has the burden to establish that his enterprise does
business in an area that is considered "targeted" as of the date he
files his petition. The fact that a business may be |located in an
area that was once rural, for exanple, does not nean that that area
is still rural. The letter fromthe Fl ori da Departnment of Labor and
Enpl oynment Security contains the follow ng statement: "This listing
will only remain in effect until 1996 annual averages are avail able
inearly 1997." The petitioner here filed his Forml-526 in January
1998, and his data are at least a year, if not two years, out of
dat e.

The Service has nevertheless independently obtained current
enpl oyment information from the Florida Departnent of Labor and
Enpl oynment Security. Wile Martin County is no longer a rural area,
the "Ft. Pierce-Port St. Lucie" netropolitan statistical area does
constitute an area of high unemploynment; all of Martin County is
contained in this newnetropolitan statistical area. Therefore, the
anount of capital necessary to make a qualifying investnment in this
matter is $500, 000.

THE PETI TI ONER HAS NOT MADE, AND IS NOT IN THE PROCESS OF MAKING A
QUALI FYI NG | NVESTMENT OF CAPI TAL

8 CF.R 8§ 204.6(e) states, in pertinent part, that:

Capital nmeans cash, equipnment, inventory, other tangible
property, cash equivalents, and indebtedness secured by
assets owned by the alien entrepreneur, provided the alien
entrepreneur is personally and primarily liable and that
the assets of the new comercial enterprise upon which the
petition is based are not used to secure any of the
i ndebt edness.

Commer ci al enterprise nmeans any for-profit activity forned
for the ongoi ng conduct of |awful business including, but
not limtedto, a sole proprietorship, partnership (whether
limted or general), holding conpany, joint venture,
corporation, business trust, or other entity which may be
publicly or privately owed. This definition includes a
commercial enterprise consisting of a hol ding conpany and
its wholly-owned subsidiaries, provided that each such
subsidiary is engaged in a for-profit activity forned for
t he ongoi ng conduct of a | awful business. This definition
shal | not include a non-comercial activity such as owni ng
and operating a personal residence.

Invest neans to contribute capital. A contribution of
capital in exchange for a note, bond, convertible debt,
obligation, or any other debt arrangenment between the alien
entrepreneur and the new conmercial enterprise does not
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constitute a contribution of capital for the purposes of
this part.

8 CF.R 8§ 204.6(j) states, in pertinent part, that:

(2) To show that the petitioner has invested or is
actively in the process of investing the required amount of
capital, the petition nmust be acconpani ed by evi dence t hat
the petitioner has placed the required amount of capital at
risk for the purpose of generating a return on the capita

pl aced at risk. Evidence of nmere intent to invest, or of
prospective investnment arrangenments entailing no present
commitrent, will not suffice to showthat the petitioner is
actively in the process of investing. The alien nmust show
actual conmitnent of the required amount of capital. Such
evi dence may include, but need not be limted to:

(1) Bank statenent(s) showi ng anount(s) deposited in
United States business account(s) for the enterprise;

(ii) Evidence of assets which have been purchased for use
inthe United States enterprise, including invoices; sales
recei pts; and purchase contracts containing sufficient
information to identify such assets, their purchase costs,
dat e of purchase, and purchasing entity;

(iii) Evidence of property transferred fromabroad for use
in the United States enterprise, including United States
Custonms Service comercial entry docunments, bills of |ading
and transit insurance policies containing ownership
information and sufficient information to identify the
property and to indicate the fair market value of such

property;

(iv) Evidence of nonies transferred or conmitted to be
transferred to the new comrercial enterprise in exchange
for shares of stock (voting or nonvoting, conmon or
preferred). Such stock may not include terns requiring the
new conmmercial enterprise to redeem it at the holder's
request; or

(v) Evidence of any | oan or nortgage agreenent, prom ssory
note, security agreenent, or other evidence of borrow ng
which is secured by assets of the petitioner, other than
those of the new conmercial enterprise, and for which the
petitioner is personally and primarily Iiable.

(3) To show that the petitioner has invested, or is
actively in the process of investing, capital obtained
t hrough | awful neans, the petition nust be acconpani ed, as
appl i cabl e, by:
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(i) Foreign business registration records;

(ii) Corporate, partnership (or any other entity in any
formwhich has filed in any country or subdi vision thereof
any return described in this subpart), and personal tax
returns including income, franchise, property (whether
real, personal, or intangible), or any other tax returns of
any kind filed wthin five years, wth any taxing
jurisdiction in or outside the United States by or on
behal f of the petitioner

(iii) Evidence identifying any other source(s) of capital;
or

(iv) Certified copies of any judgnents or evidence of all
pendi ng gover nnent al civil or crim nal actions,
governnmental adm nistrative proceedi ngs, and any private
civil actions (pending or otherw se) involving nonetary
judgnments against the petitioner from any court in or
outside the United States within the past fifteen years.

Pur chase of the hotel

Ames Managenent, Inc. filed its articles of incorporation with the
State of Florida on June 27, 1997. Al 1000 authorized shares were
issued to the petitioner in July 1997. On Cctober 31, 1997, Ames
Managenent purchased a Howard Johnson's Mtor Lodge for the sale
price of $2.4 nmillion, paid as follows: $25,000 in earnest noney,
consisting of a $10,000 initial deposit and a subsequent $15, 000
deposit; $705,298.79 brought to settlement; and $1.7 mllion
borrowed from 1st United Bank.

In a docunment entitled Sources of |Investnent Funds, the petitioner
stated that the noney used to purchase the hotel canme from two
sources. Approxinmately $450,000 were transferred to Barnett Bank
fromArgentina over the period 1994 to 1997; these funds "ori gi nated

from personal savings and a sale of a house.™ An addi ti onal
$500, 000 were transferred fromArgentina i n Decenber of 1996; these
funds originated fromthe sale of "our business." The petitioner

expl ai ned that, for both sources, "[t]hese nonies were | oaned to ne
by my father and | | oaned them back to ny conpany Anes Managenent,
Inc. It has not been stipulated when | should return the funds."?

The bal ance sheet for the petitioner's hotel, dated Novenber 30,
1997, confirnms that the business's liabilities include |ong-term

'The petitioner has not disclosed the terns of the loan from his
father, and it is not known if, for exanple, it is secured by assets
of Anes Managenent .
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| oans, totaling $922,136.09, payable to the shareholder (the

petitioner). See  also the Continuing and Unconditional
Subordi nation of Debt discussed bel ow The acconpanyi ng
"Transactions by Account” breaks down the ampunt, date, and
destination of each loan. It is clear fromthis docunment that the

$25,000 in earnest noney and the $705,298.79 brought to the
settlenent table are nmere loans from the petitioner to Anes
Managenent. As specified in the definition of "invest"” set forthin
8 CF.R 8§ 204.6(e), debt arrangenents between a petitioner and his
busi ness do not constitute qualifying contributions of capital
Therefore, the $730,298.79 paid toward the purchase of the hote
cannot be considered to be an "investnent" by the petitioner

Anes Managenent financed the bal ance of the purchase price, or $1.7
mllion, through 1st United Bank. According to the Mrtgage and
Security Agreement, the loan is secured by the hotel and all of its
contents, including inventory, accounts, |eases, the franchise
agreement, furniture, patio unbrellas, |andscaping, etc. First, it
shoul d be noted that a |oan obtained by a corporation is not the
same as a | oan obtained by an individual, and it cannot be said that
this loan through 1st United Bank is an investnment of the
petitioner's personal capital. Second, even if it were assuned
arguendo, that the petitioner and Ames Managenment were the sane
I egal entity for purposes of this proceeding, indebtedness that is
secured by assets of the enterprise is specifically precluded from
the definition of "capital.” See 8 CF.R § 204.6(e).

Counsel points out that the petitioner has personally guaranteed
the paynent of the |oan. In a Continuing and Unconditiona
Subordi nati on of Debt dated Cctober 31, 1997, Anes Managenent and
the petitioner agreed that all debts owed by Ames to 1st United
would receive priority; all obligations owed by Ames to the
petitioner would be subordinated to those owed to 1st United. In
case of default by Ames with regard to its |l oan from1lst United, the
petitioner woul d not seek or accept paynent fromAnes with regard to
Ames's debts to the petitioner. In an Unconditional and Irrevocabl e
Quaranty of Paynent, also dated Cctober 31, 1997, the petitioner
agreed to nmake the nortgage paynents if Anmes Minagenent did not.
1st United would have the right to proceed against the petitioner
wi thout first proceeding against Ames Managenent or against any
property securing the note.

As the guarantee does not obligate 1st United to proceed agai nst
the petitioner, it does not prohibit 1st United fromfirst seeking
paynent fromthe business.? The petitioner's personal guarantee of

21t is not clear why, in the event of default, 1st United woul d
prefer to research and pursue the petitioner's personal assets,
whi ch are not specified in the guarantee and which do not tota

(continued...)
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paynment does not change the character of the nortgage; the assets of
Ames Managenent are still primarily securing the nortgage. As such
the $1.7 mllion that the nortgage represents cannot properly be
consi dered an investnent of the petitioner's capital

Pur chase of the van, pre-opening expenses, and corporate accounts.

On Novenber 1, 1997, Ames Managenent purchased a van to be used as
the hotel shuttle. The petitioner nade a down paynent of $8, 000 and
Anes Managenent financed the bal ance of $17,477.06 through Prinus.
Counsel and the petitioner count this van as part of the
petitioner's investnent. The 1loan through Prinmus does not
constitute a qualifying investnment of capital because it is secured
by the van itself, which is an asset of Anes Managenent; noreover,
it is not an investnment of the petitioner's capital because it is a
| oan obtai ned by Anes and not by the petitioner

The $8, 000 down payment al so does not qualify as an "investment"
of the petitioner's funds; according to the Transacti ons by Account
referenced above, it is part of the $922,136.09 in |ong-term| oans
payable to the petitioner. In other words, the $8,000 must be
repaid to the petitioner.

Counsel and the petitioner include bank accounts and pre-opening
expenses as investnents in Ames Managenent. The pre-opening
expenses of $44,836.09, however, appear on the Transactions by
Account and are part of the long-term |oans payable to the
petitioner. The amounts transferred to the bank accounts also
appear on the Transactions by Account as long-term |oans and
t heref ore cannot constitute qualifying investnents.

Resources to invest.

As discussed above, the petitioner has not nade a qualifying
i nvestment in Anes because the anmounts he has paid on behal f of Ames
are nere | oans to Ames, prohibited by the regulations. It should be
noted that the petitioner has not docunented that he has the neans
to begin the process of investing, either. He subnmits a persona
net worth report as of Novenber 30, 1997, purporting to show that
his net worth is $761, 747.02. It is not clear who prepared this
report, and the report contains certain irregularities. For
exanpl e, the hotel, which belongs to Ares Managenent, is counted
anong the petitioner's personal assets. Also, the nortgage held by

(...continued)
$1.7 million, in lieu of seizing the easily accessible hote
itself.
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Ames Managenent is included anong the petitioner's persona

liabilities. On the other hand, the hotel van owned by Anes
Managenent is correctly omitted fromthe report. |In effect, with
this personal net worth report the petitioner is attenpting to show
that he has sufficient wealth to invest in the hotel because he has
invested in the hotel. Subtracting the hotel entries |eaves the
petitioner's alleged net worth at $61, 747. 02.

The petitioner counts the funds in various personal bank accounts
as part of his personal assets. A letter and bank statenents from
Barnett Bank reveal that the petitioner has held joint accounts with
his father since October 1994. 1t is not possible to detern ne what
portions of these accounts belong to the petitioner's father and
what portions to the petitioner. Unlike the situation of a husband
and wife, funds in a pooled joint account cannot be attributed to
only one person.

A letter from Bank Boston states that, since April 1997, "Ames
Resources Limted maintains an International Private Banking
Rel ati onshi p” with BankBoston. The petitioner is the secretary of
Ames Resources Limted, and the account has always had bal ances in

the md seven figures. These funds belong to Anes Resources
Limted, a corporation, and do not belong to the petitioner, an
i ndividual. Furthernore, "Ames Resources Limted" is not the sane

thi ng as "Ames Managenent, Inc.,"” and at nost, this letter indicates
that the petitioner serves as an officer at a separate corporation
in addition to his own corporation, and that this separate
corporation has a bank account w th BankBoston

Sour ce of funds.

The source of the funds lent to the petitioner (and in turn |ent
to Anes Managenent) has al so not been adequately docunented. The
petitioner clainms that the first $450, 000 came frompersonal savi ngs
and the sale of "a house." The second $500, 000 came fromthe sale
of "our business.” No docunentation, such as a sales contract or
deed est abli shing ownership and price, has been submtted regardi ng
the house or the business. Such docunentation is relevant to the
qguestion of whether the funds have been | awfully obtained, which is
a requirenment under 8 CF. R 8§ 204.6(j)(3).* Sinply going on record
wi t hout supporting docunentary evidence is not sufficient for
pur poses of neeting the burden of proof in these proceedings. See
Matter of Treasure Craft of California, 14 I & Dec. 190 (Reg. Comm
1972).

3 Apetitioner nust al so establish, pursuant to 8 CF.R § 204.6(e),
that funds invested are his own. The petitioner has already
conceded that the funds lent to Anes are not his; the funds bel ong
to his father and nust be repaid.

8
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In sunmary, the petitioner has failed to denonstrate that he has
i nvested, or is actively in the process of investing, the requisite
anount of capital obtained by | awful neans. The anobunts referenced
by the petitioner either do not constitute qualifying "capital,"”
because they are not his, or have not been properly "invested,"
because they are debt arrangenents between the petitioner and his
busi ness. Even if the petitioner and Ares were to be consi dered one
and the sane entity, the |oans obtained by Ames from ot her banks
woul d not be considered qualifying capital because they are secured
by assets of the business. The petitioner has also failed to
docunent the source of his funds other than to say that the funds
are a loan fromhis father.

THE PETI T1 ONER HAS FAI LED TO ESTABLI SH A NEW COMVERCI AL ENTERPRI SE

8 CFR §8 204.6(h) states that the establishnent of a new
commercial enterprise may consist of:

(1) The creation of an original business;

(2) The purchase of an existing business and si mult aneous
or subsequent restructuring or reorganization such that a
new commerci al enterprise results; or

(3) The expansion of an existing business through the
i nvestnment of the required amount, so that a substanti al

change in the net worth or nunber of enployees results from
the investnment of capital. Substantial change neans a 40
percent increase either in the net worth, or in the nunber
of enployees, so that the new net worth, or nunber of
enpl oyees anounts to at |east 140 percent of the pre-
expansi on net worth or nunber of enpl oyees. Establishnent
of a new commrercial enterprise in this manner does not
exenpt the petitioner fromthe requirenents of 8 CF. R 8§
204.6(j)(2) and (3) relating to the required amunt of
capital investnent and the creation of full-tine enpl oynment
for ten qualifying enpl oyees. In the case of a capita

i nvestrment in a troubl ed busi ness, enpl oynment creation nmay
meet the criteria set forthin 8 CF. R 8 204.6(j)(4)(ii).

8 CF.R § 204.6(e) states that:

Troubl ed business nmeans a business that has been in
exi stence for at |east two years, has incurred a net |oss
for accounting purposes (determined on the basis of
generally accepted accounting principles) during the
twel ve- or twenty-four nonth period prior to the priority
date on the alien entrepreneur's FormI-526, and the |oss
for such period is at |east equal to twenty percent of the
troubl ed business's net worth prior to such |oss. For

9
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purposes of determning whether or not the troubled
busi ness has been in exi stence for two years, successors in
interest to the troubled business will be deenmed to have
been in existence for the sane period of time as the
busi ness they succeeded.

Al t hough Ames Managenent was incorporated in 1997, it is the job-
creating busi ness that nmust be exam ned i n determ ni ng whet her a new
commer ci al enterprise has been created. The Howard Johnson's Mot or
Lodge purchased by Ames Managenent had been in operation for
approxi mately 24 years and was an ongoi ng business at the tine of
pur chase; Ames Managenent, doi ng busi ness as Howard Johnson Hot el
has nmerely replaced the former owner

The petitioner has provided no docunentation whatsoever to
establish that the Howard Johnson's was a "troubl ed business,"” as
defined above, prior to his purchase. He also does not claimthat
he will expand the hotel by 40 percent as provided in 8 CF.R §
204.6(h) (3). The petitioner has not shown the degree of
restructuring and reorgani zation required by 8 CF. R § 204.6(h) (2);
the hotel has always been a Howard Johnson and is still a Howard
Johnson t oday. A few cosnetic changes to the decor and a new
marketing strategy for success do not constitute the kind of
restructuring contenplated by the regulations, nor does a sinple
change in ownership. Therefore, it cannot be concluded that the
petitioner has created a new conmercial enterprise.

THE PETI TI ONER HAS NOT ESTABLI SHED THE REQUI SI TE
EMPLOYMENT CREATI ON.

8 CF.R 8§ 204.6(j)(4) discusses job creation, and states:

(i) CGeneral. To showthat a newcomercial enterprise wll
create not fewer than ten (10) full-time positions for
qual i fyi ng enpl oyees, the petition nmust be acconpani ed by:

(A) Document ation consi sting of photocopi es of rel evant tax
records, Forml-9, or other simlar docunments for ten (10)
qual i fying enpl oyees, if such enpl oyees have al ready been
hired following the establishnent of the new conmerci al
enterprise; or

(B) A copy of a conprehensive business plan show ng that,
due to the nature and projected size of the new comercia
enterprise, the need for not fewer than ten (10) qualifying
enpl oyees will result, including approxinmate dates, within
t he next two years, and when such enpl oyees will be hired.

(ii) Troubled business. To show that a new commerci al
enterprise which has been established through a capital

10
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investment in a troubled business neets the statutory
enpl oynent creation requirement, the petition mnust be
acconpanied by evidence that the nunber of existing
enpl oyees is being or will be maintained at no less than
the pre-investnent level for a period of at |least two
years. Phot ocopi es of tax records, Forns 1-9, or other
rel evant docunents for the qualifying enployees and a
conpr ehensi ve busi ness plan shall be submitted in support
of the petition.

8 CF.R § 204.6(e) states, in pertinent part:

Enpl oyee neans an i ndi vi dual who provi des services or | abor
for the new conmerci al enterprise and who recei ves wages or
other renuneration directly from the new conmercial
enterprise...This definition shall not include i ndependent
contractors.

Full-tinme enploynment means enploynment of a qualifying
enpl oyee by the new commercial enterprise in a position
that requires a m ni mum of 35 working hours per week.

Inaletter dated January 15, 1998, the petitioner states that Anes
Managenment enploys 23 full-time United State citizens or |awfu
per manent residents. It also enploys part-time enpl oyees on an as-
needed basis, as well as multiple subcontractors.

Section 5.1.19 of the Agreement for Sal e and Purchase refers to an
Exhi bit Hcontaining the payroll of the Howard Johnson's Mt or Lodge
as of the date of the petitioner's purchase. The petitioner has
furni shed copies of the neatly-labeled exhibits, but the only

docunent between Exhibit G and Exhibit | is an unl abel ed, one-page
wor ksheet. This worksheet, for the 1997 quarter to date, nerely
provi des t he anmount of taxes withheld, wages paid, etc. |t does not

nane any of the enployees or specify the positions held or hours
wor ked, al though it does mention the nunber of enployees as 29.

To show the current level of enploynent at the hotel, the
petitioner has supplied the payroll journal for the period ending
November 28, 1997. Assuming that this journal reflects one week of
work and not two, only 16 individuals clearly worked at |east the
m ni mrum 35 hours to be considered full-tinme enployees.* Another
three were paid salaries and not by the hour, while the [ast three
worked fewer than 35 hours and nust be considered part-tinme
enpl oyees. The petitioner has submitted a Form1-9 for one other
person who was hired after the date of the payroll journal. At

“1f the payroll journal reflects two weeks of work instead of one,
then only two individual s worked at | east the m ni mum70 hours to be
consi dered full-time enpl oyees.

11
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nmost, the hotel enploys 20 full-time workers. The petitioner has
not established that this figure constitutes either the maintenance
of the previous level of full-tinme enploynent or the addition of 10
new, full-time positions. As noted above, the hotel previously had
29 enpl oyees of unknown desi gnati on

If a petitioner has not already created the requisite nunber of
positions, he mnust submit a conprehensive business plan clearly
denonstrating that the business will need the applicable |evel of
enployment. 8 CF.R 8 204.6(j)(4)(i)(B). The plan nmust contain a
timetable for hiring and nust be credible. The petitioner has
provided a Marketing Plan 1998 for the hotel. The plan discusses,
in detail, the petitioner's marketing strategies and enployee-
i ncentive prograns, anong other things. It does not address the
i ssue of hiring, however. Wile the plan states that a new position
will be created in sales, the person naned to occupy this position
Janet MIIs, has been working at the hotel since 1994.

CONCLUSI ON.

In conclusion, the petitioner is ineligible for classification as
an alien entrepreneur because he has failed to show that he has
i nvested, or is actively in the process of investing, the requisite
anount of noney. In every transaction, he has attenpted to distance
hinself from nmaking an actual investnment in Ames Managenent by
i nst ead becom ng Anres Managenent's creditor. The petitioner has not
shown that Ames Managenent has been established with anything but
| oans; in essence, the petitioner has attenpted to create sonething
fromnot hing. The petitioner has further failed to denonstrate that
he has established a "new' comrercial enterprise, and he has failed
to show that his business has or will engage in either enploynment
mai nt enance or enploynment creation

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 US C § 1361. The
petitioner has not net that burden. Accordingly, the petition is
deni ed.

ORDER: The decision of the director is reversed. The petition is
deni ed.
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